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DeMOSS, Circuit Judge:

Plaintiff-Appellant Haven MCOaren filed suit against
Def endant - Appel | ee Morri son Managenent Speci al i st s, I nc.
(“Morrison”), alleging that Morrison failed to hire himfor a newWy
created position after Mrrison elimnated MCaren’s original
position with the conpany, in violation of the Texas Conm ssi on on
Human Rights Act (“TCHRA’), Tex. LaB. CooeE ANN. 8§ 21.051. After a
jury awarded McC aren conpensatory and punitive danmages on his age
discrimnation claim Mrrison filed a Rule 50 notion for judgnent

as a matter of | aw The district court denied Mixrrison s notion



and entered judgnent on the verdict. Morrison subsequently reurged
its Rule 50 notion, which the district court granted. The district
court found that McCl aren was judicially estopped fromestablishing
a prima facie case of age discrimnation because of inconsistent
statenents he made in an effort to obtain disability benefits. The
district court entered judgnent for Mrrison, and McC aren tinely
appeal ed. For the reasons discussed below, we affirm
BACKGROUND AND PROCEDURAL HI STORY

McCl aren was hired on April 11, 1988, by Tenet Health Care
System Medical, Inc. (“Tenet”) to manage the food services unit of
a hospital in El Paso, Texas. Md aren worked in that capacity at
Sierra Medical Center (“Sierra”) until 1992, when he was pronoted
to Director of Food and Nutrition. As Director, MC aren’ s duties
i ncl uded supervision of enployees, designation of the nenu, and

managenent of the financial aspects of the food services unit.

Throughout his career, including prior to his arrival at
Sierra, MO aren suffered fromback and other health problens. In
1996, while at Sierra, he slipped, fell, and sustained a serious

back injury requiring two surgeries. MC aren subsequently filed
a worker’s conpensation claimagainst Tenet. Tenet and M aren
settled the claim wth Tenet agreeing to pay for MCaren’s
medi cal treatnment and pain nedication. McCl aren continued to
receive nedical treatnment related to the injury fromhis slip and

fall through 2000, and during this tinme his doctor continued to



file reports with the Texas Workers' Conpensation Committee.!?

In February 2000, Tenet agreed that WMorrison would assune
responsibility for food services at three Tenet-affiliated
hospitals in the El Paso area, including Sierra. Per this
agreenent, Morrison retained all of Tenet’s hospital enployees for
at |least 90 days. On May 10, 2000, McClaren l|learned that his
position would be elimnated by Mrrison as of June 12, 2000
Morrison explains that this restructuring of managenent was due to
its desire to place all three EIl Paso area hospitals under one
Director of Food and Nutrition, rather than staffing a Director at
each | ocation. A new position of Assistant Director, with a | ower
salary, was created that approximated MC aren’s position at
Sierra. According to Morrison, it planned to create a new
managenent structure: two Assistant Director positions at the two
smal l er hospitals (including Sierra) that would report to the
Director residing at the largest area hospital. MC aren applied
for the new Assistant Director position at Sierra and intervi ewed
for the position on May 31, 2000. He was told a decision would be

made before June 12, 2000. At the tinme he applied and was

The physician reports filed with the Texas Wrkers’
Conpensation Commttee show that from October 19, 2000, through
Novenber 11, 2002, McC aren’s physician continually restricted
himfromwork, indicating on the fornms that McCl aren’ s back
injury prevented himfromall work. As of March 15, 2001, the
reports indicate that the “no work” restriction was pernmanent.
None of these reports, however, bears upon the determ nation of
his disability for purposes of Social Security Disability
| nsurance benefits, and none reflects an inability to work at the
time relevant to Morrison’s decision not to hire Md aren.
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considered, MCaren was 63 years old. Morrison did not hire
McCl aren as the Assistant Director, but instead hired Martin King,
a man who had been enpl oyed by Tenet and who previously reported to
McC aren. King was, at the tine, 47 years ol d.

McCl aren | earned of Morrison’s decision to hire King through
anot her enpl oyee w thout the know edge of Morrison nanagenent.
King also confirmed his new enploynent directly with Md aren
unbeknownst to Morrison. After learning of Mrrison’ s decision
but w thout communicating with Morrison, MCaren visited his
doctor, Dr. Wehrle, on June 6, 2000. There, the doctor expl ained
that McClaren’s back injuries and pain presented him with two
treatnent options: an additional series of steroid injections or
back surgery. MO aren conplained to Dr. Wehrle that on that day
he suffered from “intractable” back pain, and the doctor’s notes
reflect persistent “significant” back pain since Novenber 9, 1999.
At that same visit on June 6, McCl aren opted for surgery and asked
for a referral to a surgeon

On June 7, 2000, McCaren filed a request for |eave from
Morrison under the Fam |y Medi cal Leave Act. The request for | eave
form asked for McClaren’s date of anticipated return to work, to
whi ch McC aren answered, “NA” On June 8, 2000, Md aren packed
hi s personal bel ongi ngs at work and | eft voicemail nessages for his
supervi sors explaining his decision to take sick |leave. On June
14, 2000, McC aren filed for retirenment benefits from the Soci al

Security Admnistration (“SSA’). Two days later, Mrrison nmailed



McCl aren a termnation letter explaining that it had not hired him
as Assistant Director and notifying him that his last day of
enpl oynent with Mrrison was June 8, 2000, but that he would be
pai d through June 23, 2000.

I n Septenber 2000, McClaren filed discrimnation charges with
the Texas Human Rights Comm ssion and the Equal Enploynent
Qpportunity Commi ssi on (“EECC), al | egi ng t hat Morrison
di scrim nated against himon the basis of age and disability, in
violation of the Age Di scrimnation in Enploynent Act (“ADEA’) and
the Anmericans wth D sabilities Act (“ADA’), when Morrison
termnated his position and failed to hire himfor the Assistant
Director position at Sierra.

I n February 2001, McCl aren filed for disability benefits with
the SSA, and he received those benefits until he turned 65, at
which time he began to receive retirenment benefits.? MO aren
described his disability as: diabetes, high blood pressure,
hypot hyr oi di sm at herosclerotic heart di sease, rheumat oi d
arthritis, degenerative arthritis, and back fusion (at “L 4-5").

He al so stated that those conditions caused hi mto nake j ob-rel at ed

2 The district court determined that McClaren’s statenents
to the Social Security Adm nistration (“SSA’) established his
disability onset as of June 6, 2000. Specifically, Md aren
stated in his disability subm ssions to the SSA that he becane
unabl e to work because of his illnesses, injuries, or conditions
on June 8, 2001. This statenent, however, is in error because
t he sanme subm ssion was signed and dated on January 27, 2001.
McCl aren al so stated that he stopped working on June 8, 2001,
whi |l e other evidence, and both parties’ briefs, supports a
finding that he stopped working on June 8, 2000.
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changes, including “nodified job, reasonabl e accomodations, and
special parking.” MCdaren clained to the SSA he stopped working
based on Dr. Wehrle’s diagnosis that McC aren was “unable to work
while taking pain nedications, nuscle relaxers,” and because
“Enpl oyer Morrison changed job restrictions.”

The EEOC issued a right to sue letter, and McOaren filed
mul tiple clains agai nst Morrison in Texas state court. MO aren’s
original petition stated only a claimof age discrim nati on agai nst
Morrison.® Upon renoval to federal court on the basis of diversity
jurisdiction, Murrison filed a notion for sunmary judgnent that was
subsequent|ly denied. The case proceeded to trial before a jury,
which ultimately awarded MO aren danmages. After reducing the
jury’s award, the district court entered final judgnent. Morrison
moved for judgnent as a matter of |aw under Federal Rule of G vil
Procedure 50(b), arguing that McCl aren was judicially estopped from
establishing a prima facie case of age discrimnation in |ight of
his statenents to the SSA regarding his eligibility for disability
benefits. Mrrison further contended even if a prim facie case

existed, McClaren failed to denonstrate that Mirrison’s proffered

3The district court’s opinion inplies McClaren’s claimas
alleged in his petition arose under the ADEA, but then quotes a
portion of the petition that refers only to Texas mandat es
proscribing age discrimnation in enploynent. See Tex. LaB. CopE
ANN. 8 21.051. Also, the district court and the parties’ briefs
on appeal characterize Mrrison’s renoval of the action as
grounded in diversity jurisdiction alone. Thus, no federal claim
was ever stated under the ADEA, but rather McClaren stated only a
Texas state law claimof age discrimnation with diversity
jurisdiction as the proper vehicle for renoval.
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reason for not hiring McC aren was pretext for discrimnation.

Noting that the Fifth Crcuit had yet to address the question
of judicial estoppel in the context of a state |law age
discrimnation claimmade in |ight of statenents supporting a cl aim
for social security disability benefits, the district court held
that Mcd aren was estopped from naking a prima facie claim and
granted Morrison’s notion for judgnent as a matter of law.  The
district court did not reach whether, if a prim facie case had
been net, MC aren denonstrated that Mirrrison’s proffered reason
for termnation was pretext. McCl aren tinely filed the instant
appeal .

DI SCUSSI ON
A district court’s grant of judgnent as a matter of law is

revi ewed de novo. Hanburger v. State FarmMit. Auto. Ins. Co., 361

F.3d 875, 884 (5th Cr. 2004). Under Rule 50, judgnent as a matter
| aw shoul d be granted only where “there is no legally sufficient
evidentiary basis for a reasonable jury to find for that party on

that issue.” Fep. R Qv. P. 50(a)(1); Ellis v. Wealser Eng’g Inc.,

258 F.3d 326, 337 (5th Cr. 2001). In reviewing the grant of a
judgnent as a matter of lawafter ajury verdict, special deference

is giventothe jury’'s verdict. Coffel v. Stryker Corp., 284 F. 3d

625, 630 (5th Gr. 2002) (citing Brown v. Bryan County, Ckla., 219

F.3d 450, 456 (5th Gir. 2000)).

| . Whet her McClaren is judicially estopped from nmaking a
prima facie case of age discrimnation.



At primary issue in this appeal is whether MCaren is
judicially estopped fromclaimng he was qualified for purposes of
his age discrimnation claim even though he applied for and
received Social Security Disability Insurance (“SSDI”) program
benefits as one who is disabled and unable to perform his past
rel evant work. In other words, we nmust decide whether McCl aren’s
clainms of qualification and disability are sufficiently
i nconsi stent to preclude his age discrimnation claimon the basis
of judicial estoppel.

Morrison argues that MC aren cannot prevail on his age
di scrimnation claimbecause the two clains are inconsistent and
McC aren has failed to sufficiently explain the inconsistencies.
McCl aren argues he adequately explained that his disability claim
does not preclude his discrimnation claimbecause, at the tine he
was term nated, he was not disabled and was qualified for his job.
According to Mcd aren, he | ater becane di sabl ed due to a worsening
condition and due to his choice of nedical treatnent and, for that
reason, becane &eligible for disability benefits after his
termnation. He clains that he only chose surgery because he knew
Morrison did not hire himfor the Assistant Director position and
t hat he woul d have chosen additional steroid injections if he had
the option of continuing to work.

Under the TCHRA, an enployer may not “fail[] or refuse[] to
hi re an i ndividual, discharge[] an individual, or discrimnate[] in
any other nmanner against an individual in connection wth
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conpensation or the terns, conditions, or privileges of enpl oynent”
on the basis of age. TEX. LAB. CobE ANN. 8§ 21.051(1). “Section
21.051 is substantively identical to its federal equivalent in
Title VII, with the exception that” federal |aw nakes age

di scrimnation unl awful under the ADEA. Quantum Chem Corp. V.

Toennies, 47 S.W3d 473, 475 (Tex. 2001); see also Jaso v. Travis

County Juvenile Bd., 6 S.W3d 324, 328 (Tex. App.-Austin 1999, no

pet.).*

In order to establish a prinma faci e case of age discrimnation
under the TCHRA in a non-selection or failure to hire case,
McCl aren nmust showthat: (1) he was in the protected class;® (2) he
was qualified for the position sought; (3) he was not sel ected; and
(4) he was either (a) replaced by another person outside of the
protected cl ass; (b) replaced by soneone younger;® or (c) otherw se

not sel ected because of age. See Machi nchick v. PB Power, Inc., 398

“Texas's provision for age discrimnation clainms, TeEX LaAB.
CobE ANN. 88 21. 001-.556, was designed in part to bring Texas “in
line with federal |aws addressing discrimnation.” Specialty
Retailers, Inc. v. DeMranville, 933 S.W2d 490, 492 (Tex. 1996).

SUnder the ADEA and TCHRA, an age discrinmnation plaintiff
must establish that he was over the age of 40 at the tine of the
non-selection in order to prove he was a nenber of the protected
class. Evans v. Gty of Houston, 246 F.3d 344, 348 (5th G
2001); Russo v. Smth Int’l, Inc., 93 S.W3d 428 (Tex. App.-
Houston [14th Dist.] 2002, pet. ref’d).

At the time of his hiring, Martin King was 47 years ol d.
The parties do not dispute the age difference satisfies the
requi renent that King was “significantly younger” than MC aren.
See O Connor v. Consol. Coin Caterers Corp., 517 U. S. 308, 313
(1996); Rachid v. Jack in the Box, Inc., 376 F.3d 305, 313 (5th
Cr. 2004).




F.3d 345, 350 (5th Cr. 2005) (citing Rachid v. Jack in the Box,

Inc., 376 F.3d 305, 309 (5th Cr. 2004) (stating prima facie
requi renents in a discharge, rather than failure to hire, case));

see also Blowv. Gty of San Antonio, 236 F.3d 293, 296 (5th Cr

2001) (providing elenents in a Title VII failure to pronote case).
Before the district court and now on appeal, Morrison naintains
McC aren is unable to show that he was qualified for the Assistant
Director position he sought.

Morrison argued in its Rule 50 notion that Mdaren is
judicially estopped fromshowing he is qualified —and therefore
precl uded from maki ng his discrimnation claim-—because M aren
averred to the SSA he was di sabl ed and unable to performhis prior
rel evant work in order to receive SSDI benefits.’” GCbserving the
lack of Fifth Grcuit precedent on the issue, the district court
relied on United States Suprene Court, Third G rcuit, and Texas
case lawin granting Morrison’s Rule 50 notion. Specifically, the
district court held McC aren’s avernent of disability andinability
to performhis job “as of June 6, 2000,” (that is, two days prior

to his termnation) judicially estopped him from subsequently

The SSA defines “disability” as an “inability to engage in
any substantial gainful activity by reason of any . . . physical
or nmental inpairnment which can be expected to result in death or
whi ch has | asted or can be expected to |ast for a continuous
period of not less than 12 nonths.” 42 U S.C. 8§ 423(d)(1)(A).

The i npai rnment nust be “of such severity that [a claimant] is not
only unable to do his previous work but cannot . . . engage in
any other kind of substantial gainful work . . . in the national
econony.” 42 U.S.C. 8 423(d)(2)(A); see also 45 CF.R 8§

404. 1529(a) .
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claimng he was qualified for the Assistant Director position that
was denied himon June 8, 2000.

In develand v. Policy Managenent Systens Corp., 526 U. S. 795

(1999), the Suprene Court addressed whether a plaintiff who clains
both to be “totally disabled” for purposes of receiving SSDI
benefits and “qualified” for enpl oynent under the ADAis judicially
estopped frombringing his ADAclaim As a prelimnary matter, the
Suprene Court first observed that to nake a prima facie case of
disability discrimnation under the ADA, a plaintiff nust first
denonstrate he is qualified for the position in question; and in
order to receive SSDI benefits, a claimnt nust nmake a show ng of
a disability. 1d. at 806. Although apparently inconpatible, the
Court concluded these two statuses may neverthel ess co-exist as to
one claimant, observing that a clainmant for SSDI benefits is not
per se precluded from making a showng of qualification for
purposes of setting out a prima facie case of disability
discrimnation. |1d. at 797-98.

In such a case, to survive judgnent for the enployer, a
plaintiff nust address the apparent inconsistency between
“qualified” for enploynent under the ADA and “di sabl ed” for SSD
benefits. Id. at 798, 806 (holding that “ADA plaintiff cannot
sinply ignore the apparent contradiction that arises out of the
earlier SSDI total disability clainf). A plaintiff’s explanation
of the apparent inconsistency nust be “sufficient to warrant a
reasonable juror’s concluding that, assumng the truth of, or the
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plaintiff’s good faith belief in, the earlier statenent, the
plaintiff could nonethel ess performthe essential functions of her
job, with or wthout reasonable accommobdation.” Id. at 807
(internal quotation marks omtted). If a plaintiff fails to
expl ain the i nconsi stency between his qualification and disability,
or if the explanation is insufficient, then his ADA claim is
judicially estopped by his earlier statenents regardi ng disability.
Id.

Al t hough the d evel and Court did not address the application
of judicial estoppel to an ADEA or, as here, a state |aw age
discrimnation claimasserted after a plaintiff has filed for SSDI
benefits, we find the reasoni ng enpl oyed therein persuasive to the
preci se issue before this court and, for the first time, this
Crcuit. W also observe that at | east one other circuit court and
district court have applied develand’s analysis to a

di scrimnation claim brought under the ADEA. Detz v. Geiner

| ndus. Inc., 346 F.3d 109, 120-21 (3d Gr. 2003) (holding plaintiff

judicially estopped from establishing ADEA claimwhere attenpt to
expl ain the i nconsi stency between di sabl ed and qualified consisted
only of argunment that his termnation rendered him “unable to

work”); Johnson v. Exxon Mbil Corp., No. 02-C-5003, 2004 W

419897, at *5 (N.D. I1ll. Feb. 2, 2004) (unpublished opinion)
(holding plaintiff judicially estopped from establishing he was
qualified for purposes of age discrimnation claim because

plaintiff could not resolve the inconsistency between his

12



disability and his qualification by sinply disavow ng el enents of
his clainms to the forner).

Here, MClaren’s age discrimnation claim arises under the
TCHRA rather than the ADEA, but as noted previously, this
distinction does not prevent our application of the Jeveland
anal ysi s because the TCHRA parallels federal discrimnation |aws.

Specialty Retailers, 933 S.W2d at 492. Moreover, at | east one

Texas court of appeals has applied devel and’ s judicial estoppel
analysis to a joint sex and disability discrimnation claim

See Johnson v. Hoechst Cel anese Corp., 127 S. W3d 875, 880-82 (Tex.

App. - Corpus Christi 2004, pet. ref’'d).®
Havi ng concluded the Suprene Court’s analysis in Ceveland
applies to the age discrimnation claimbefore this Court, we nust
first address whether there is a genuine conflict between
McClaren’s statenents to the SSA and his clai munder the TCHRA

McC aren submtted docunentation to the SSA detailing how he was

8 Morrison argues McC aren should not be entitled to the
G evel and two-part anal ysis because McC aren chose not to pursue
an ADA claim even though based upon his EEOC filings, he m ght
have done so. Morrison argues the panel should instead, on this
record, rely on the Fourth Crcuit’s judicial estoppel analysis
in a pre-Ceveland case. See King v. Herbert J. Thonas Memnil
Hosp., 159 F.3d 192, 196-98 (4th Cr. 1998) (addressing judicia
estoppel in an age discrimnation claimfiled after an
application for disability benefits).

Morrison’s argunent is unconvincing. The Fourth Grcuit’s
analysis in King provides no specific reason for its application
to a claimof age discrimnation, as opposed to a disability
discrimnation claim and this Crcuit has recogni zed that
Cleveland altered the relevant judicial estoppel analysis. See
generally Holtzclaw v. DSC Communi cations Corp., 255 F.3d 254,
257-59 (5th GCr. 2001).
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entitled to SSDI benefits based on various nal adies, including
“pain | ower back, chest pain, fatigue, weakness, obesity, high
bl ood pressure, neropathy [sic] both Ilegs feet, dizziness,
sl eepl essness, diabetes, hycholesterol [sic].” Further, M aren
averred to the SSA that these synptons were “constant” and
precluded himfrom perform ng nmany of the essential functions of
life. Alternatively, in support of his TCHRA conplaint, Md aren
represented to the district court (and the jury) that he woul d have
been able to perform the duties associated with the Assistant
Director position. W conclude the two positions taken by McC aren
are facially inconsistent.

Nevert hel ess, under d eveland, McClarenis entitled to proffer
an explanation for this inconsistency, which, if sufficient, would
require this court to reverse the district court’s grant of
judgnent as a matter of law. MO aren points to several pieces of
evidence in the record that he maintains established he was
qualified for the position of Assistant Director, despite his
allegedly disabling injuries: (1) his own testinony revealing he
was physically able to work in My 2000, at the tinme of his
application for the Assistant Director position; (2) testinony from
Morrison representatives indicating the failure to hire Md aren
was not due to his health or physical condition; (3) the fact that
McC aren never requested an acconmmodation for his back injury; and
(4) McC aren’s testinony that if Mrrison had offered Md aren the
position at issue, he would have accepted and conti nued wor ki ng,
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choosing a |l ess invasive nedical treatnent for his back pain than
the back surgery he elected after Morrison did not hire him

Al so, McCl aren argues his disability would not have occurred
but for Mdrrison's failure to hire. In making this argunent, he
casts his disability as the surgical spinal fusion, rather than the
years of back pain due to injury, and urges that, had Mrrison
hired him he would have continued steroid injections. Record
evi dence supports that this treatnent choice was available to
McCl aren on June 6, 2000. While McC aren worked for Mrrison, he
received steroid injections in order to continue to be able to
wor K. He argues he would have continued steroid injections as
Assistant Director but that, when he learned he did not get the
position, he chose the surgery which ultimately led to his
disability. Morrison responds that MC aren’s explanation of
treatnment choice is insufficient under O evel and because M aren
never testified at trial that the surgery alone rendered him
di sabl ed nor did he make any such representation in his brief or to
the SSA. Morrison argues that McC aren’s only rel evant testinony
was that he was willing to work and woul d have done so despite his
condi tion.

The district court’s application of Oeveland to the instant
facts was based wupon: (1) the timng of MCaren s various
statenents and conduct; and (2) its determnation that Md aren
sinply disavowed his disability claim rather than sufficiently
expl aining the inconsistency between the two positions. As to
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timng, the court was persuaded that McClaren’s subm ssions to the
SSA established his “total disability” as begi nning two days prior
to his termnation by Mrrison.® In evaluating the sufficiency of
McC aren’ s expl anation, the district court conpared McClaren to the
plaintiffs in Detz and Johnson.

In Detz, the plaintiff, wupon being termnated from his
enpl oynent, applied for disability benefits and later filed clains
agai nst his forner enployer under both the ADEA and the parallel

Pennsyl vania statute for age discrimnation. Detz, 346 F.3d at

111. Detz explained he was qualified in spite of a disability
because it was the layoff itself that rendered hi munable to work.
Id. at 119-20. The Third Grcuit deened Detz’s argunent as | ess an
expl anation of how | egal statuses could factually co-exist in his
case and, instead, nore akin to a disavowal of statenents nmade in
connection with his application for disability benefits. [d. at
120. Thus, the court concluded that Detz was judicially estopped
frompursuing his ADEA claim 1d. at 120-21.

Simlarly, in Johnson, the plaintiff attenpted to explain the

°The district court notes the latter date as the date of
term nation, June 8, 2000, but Morrison briefs a nore substanti al
gap in tinme. Morrison explains that McCO aren clained disability
as of June 6, 2000, but the hiring decision was not nade by
Morrison until June 10, 2000. Morrison argues June 6, 2000,
constitutes the date of disability because on that date Dr.
Wehrl e di agnosed McC aren as totally disabled. Md aren points
to SSA subm ssions that he was di sabled as of June 8. Regardl ess
of whether he was disabled on June 6 or 8, MOC aren cannot, based
upon the specificity of his subm ssions to the SSA, also claimto
be qualified as of June 8.

16



i nconsi stency between his disability and his ADEA claim by
mai ntaining he was willing to work and woul d have done so despite
a disability. Johnson, 2004 W. 419897, at *4. The court found
Johnson succeeded only in disavowwing his wearly disability
statenents and failed to sufficiently explain the inconsistency.
Id. at *4-5. Accordingly, the court held himjudicially estopped
fromstating his discrimnation claim 1d. at *5.

Here, as in Detz and Johnson, M aren urges only that he
“woul d have been willing to work” and woul d have done so despite
his sworn statenents to the SSA that he was i ncapabl e of worki ng at
the relevant tinme. Therefore, the district court concluded that
McC aren’ s expl anati on was no nore than a di savowal of his previous
statenents related to disability clains to the SSA Mcd aren
mai ntains that his case differs fromDetz and Johnson in that the
briefs reveal an inconsistency regarding the dates upon which
McCl aren acted in relevant part. |In other wrds, M aren argues
that there exi sts a di sagreenent about the date upon which Mrrison
notified McClaren of its decision not to hire him Based on this
di sagreenent, MC aren contends his statenent of total disability
and inability to work as of June 6, 2000, is not inconsistent with
his age discrimnationclaim MO aren’ s argunent i s unpersuasi ve.

McCl aren cannot overcone the fact that his subm ssions to the
SSA contained nore than | egal statenents of disability related to
the spinal fusion, which he clains he would not have had if
Morrison had hired hi mas Assistant Director. To the contrary, his
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disability application contains broad descriptions of his pains,
injuries, health conditions, and inability to work as of June 6,
2000, a date before he was given official notice of Mrrison's
decisionto hire King and before his official term nation date with
Morri son. Most pointedly, his submssions to the SSA aver that
since the date of his surgery, his back synptons i nproved.
Essentially, MC aren argues now that Mrrison's failure to hire
him resulted in his surgery, which in turn resulted in a
deterioration of his back pain and condition, such that he
subsequently filed for disability benefits but was nevert hel ess
qualified at the tine of Morrison’s decision. MC aren’s position
is not a sufficient explanation of the inconsistency he nust
reconcile, but rather is sinply a disavowal of his avernent to the
SSA.

Both parties cite tw Fifth GCrcuit cases addressing
G eveland's application to discrimnation clains brought pursuant

to the ADA, as opposed to the ADEA. See Gles v. Gen. Elec. Co.,

245 F. 3d 474 (5th CGr. 2001); Reed v. PetroleumHelicopters, Inc.,

218 F.3d 477 (5th Cr. 2000). In Gles, a panel of this Court

determned that the plaintiff was not judicially estopped from
making his disability claim where in his application for SSD

benefits he made “no specific assertions resisting his explanation
that he could performhis job with reasonabl e accomodation.” 245
F.3d at 485. In Reed, a plaintiff who received disability benefits
was found to be judicially estopped fromshow ng she was qualified
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because she made specific, factual statenents to the SSA that were
fundanentally inconsistent with her ability to perform her |job,
wth or wthout accommobdation. 218 F.3d at 480 (holding
plaintiff’s statenents to the SSA that she was “totally
unpr edi ct abl e” because she could not sit for an extended peri od of
time could not be reconciled with the qualifications for flying a
hel i copter).

The conpelling distinction underlying the different outcones
in Reed and G les is the type of avernents nade by the plaintiffs
to the SSA ¥ Thus, conparing plaintiffs through the | ens provided
by d evel and, estoppel will apply in those cases, |ike Reed, where
the plaintiff’s factual descriptions supporting disability preclude
the possibility of qualification as of a certain date. Not only
are McClaren’s statenents to the SSA i nconsistent with his show ng
of qualification on his age discrimnation claim but also the
specificity of the statenents renders his proffered explanation
insufficient. In other words, Mdaren cannot disavow his

statenent to the SSA that his disability includes nore inpairnent

10 Morrison argues that Gles is distinguishable from Reed
and the instant case because the plaintiff in Gles did not
ultimately receive SSDI benefits. Mrrison urges that the
failure to obtain disability benefits provides the basis for
concluding that a plaintiff is not judicially estopped from
asserting qualified individual status in a subsequent
discrimnation action. This Court has previously rejected this
position, however, in Gles no less. 245 F.3d at 483-84 (finding
that plaintiff’s assertions to the SSA “do not operate judicially
to estop himfromasserting qualified individual status only
because he failed to obtain benefits under SSDI").
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than sinply the fusion of his back and that his disability actually
i nproved, rather than worsened, as a result of surgery. Md aren
swore his disability onset date preceded both his term nation and
Morrison’s official adverse enpl oynent action. Therefore, McC aren
isjudicially estopped frommaking a prinma facie age di scrimnation
claim
CONCLUSI ON

Because Mcd aren nmade signed representations to the SSA that
as of June 6, 2000, he was totally disabled, unable to work, and
that his disability was characterized by nultiple, broad synptons
of inpairnent, he is judicially estopped from show ng he was
qualified for the position he was subsequently denied on June 8,
2000. Accordingly, because McCl aren cannot make a prima facie case
of age discrimnation, the district court’s order granting Morrison
judgnent as a matter of |aw is AFFI RVED.

AFF| RMED.
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